THE 
NEW JERSEY LAW JOURNAL 


PUBLISHED MONTHLY 





VOLUME LIV SEPTEMBER, 1931 No. 9 





EDITORIAL NOTES 


THE RESULTS of the investigation of crime in the cities of 100,000 popula- 
tion or more in the United States have at last been published by the 
Wickersham Commission on Law Observance and Enforcement. It holds 
that there is unproven to be a close relationship between immigration and 
crime and also observes: “Whether or not the current impression of ex- 
cessive criminal propensities among so-called ‘foreigners,’ generally, can 
partially be justified by the existence of criminal propensities among 
children of foreign-born parents, it is impossible either to affirm or deny.” 
The final major statement of the Commission questions whether America, 
as a nation, has earnestly tried to meet the problems of foreign-born 
population by wise preventive measures. It instances, among many, the 
case of Newark, where in the year 1929 there were 335 arrests for each 
10,000 of native whites, 2,877 for each 10,000 of Negro population and 
less for each 10,000 of foreign-born population. Our own view has been, 
not that in ordinary crimes do the foreign-born predominate as against 
native-born, but that it does in the matter of bootlegging of liquors and 
in drunken drivers of automobiles. However the case may be, there are 
at present good reasons why immigration should be restricted, and such, 
we believe, is the general view of the best citizens of all the States. There 
were about 96,000 immigrants admitted for the year ending June 30; 
25,000 would seem to be ample. 





The article upon another page which gives comments by the State 
Tax Commission upon the multitude of municipal officers in this State 
needs to be carefully read, although we can print but an abstract of it. 
The reduction in number of small municipalities and school districts, 
it would seem, must be effected somehow, but it is doubtful if the Legis- 
lature would do it unless required by an Amendment to the State Constitu- 
tion. Nobody likes high and unnecessary taxation, but politicians see 
jobs in all officers and, with few exceptions, are adverse to curtailing 
the multitudinous offices. 
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That there are also too many Legislative-created Commissions in 
this State goes without saying. Not immediately to specify others, we 
think that the State Traffic Commission is one, and we agree with the 
“Asbury Park Press” in its recent remarks, viz. : 


“The State Traffic Commission is but another board ostensibly 
organized on the Hoover fact-finding theory and in reality appointed so 
that public funds might be used as political patronage. Its large staff 
of statisticians, experts, clerks and stenographers receive salaries ranging 
from $5,000 to $1,440 yearly. Special ‘checkers’ are engaged at a salary 
of fifty cents an hour. Permanent supervisors are then paid to direct 
their work and further expand the expense account. The result is a 
long series of statistics and a few recommendations for improvements 
in traffic control.” 


We should much rather trust the Motor Vehicle Commissioner to 
arrange traffic matters than a half-dozen Transit Commissions. 





Sometime ago Prosecutor Smith of Essex county gave it as his 
strong opinion that only one appeal should be allowed by defendants 
convicted of criminal offenses in the Oyer & Terminer Courts. A com- 
pilation of cases in that county revealed that of all the appeals from the 
verdicts in cases tried by him and his staff in four years, not one had 
been granted by either of the two higher Courts. The possible exception 
to this trend involved a technical error in the preparation of a case out- 
side the Prosecutor’s office. Twenty-two appeals were taken to the 
Supreme Court and twenty-one to the Court of Errors and Appeals. 
The crimes ranged from libel to murder, and, in every case where two 
appeals were taken, Mr. Smith declared, months passed before the of- 
fenders, whose guilt was finally affirmed, commenced serving sentence. 
“The right of appeal is an inherent provision of Court procedure,” he 
said, “and is the means by which possible misinterpretations of the law 
can be rectified, but there is no need for two appeals. The fact that both 
the higher Courts concurred in their opinions relative to appeals in 
practically 100 per cent of the cases involved in this department for the 
last four years indicates forcibly that either one Court or the other is 
capable of passing alone on an appeal. It is not for me to say whether 
the appeals should be summarily acted upon by the Supreme Court or 
the Court of Errors and Appeals, but I am thoroughly convinced that 
justice will be served equally well by vesting that power in but one Court.” 





With the increasing number of admissions to the Bar in this State, 
so many of whom cannot be expected to make a living in an honest 
practice, it becomes more and more a question how to reach the one 
desirable end of making a good character more of a basis for admission 
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than has heretofore been the case. In this connection we quote from 
“Notes on Education,” sponsored by the “Section of Legal Education 
and Admissions to the Bar of the American Bar Association” : 


“The entire movement for higher standards of admission to the Bar 
is based on the public welfare, and from this standpoint it cannot be 
denied that character is even more important than learning. A single 
knave can do more damage to his clients and to the profession than a 
dozen dolts. Nevertheless, character examination has been comparatively 
neglected for the reason that committees have been at a loss how to test 
for this pure metal, when there is no process of assay yet known by which 
its presence can be certainly determined. . . . In Pennsylvania the sys- 
tem of character examination has reached the highest point which has 
yet been developed in this country. In that State before beginning law 
training the candidate must answer a very full questionnaire, must get 
a practicing lawyer to agree to act as his sponsor, and in addition file 
questionnaires from three citizens who are willing to vouch for him. 
He is then interviewed by a County Board, which passes on his applica- 
tion for registration and allows him to proceed with his legal studies, or 
stops him at the threshold, depending on whether or not they find he 
possesses the necessary moral character and fitness. During the next 
three years, or three years and a half, the sponsor is obliged to keep in 
touch with him and make reports at regular intervals to the Board, 
whether he goes to law school or studies in an office, and the student 
must serve a clerkship of six months under his sponsor’s supervision. At 
the time of taking the final examination the Character Committee again 
reviews the information it has concerning the candidate, including the 
recommendation of his sponsor, and further questionnaires which he must 
produce. He is also required to publish notice of his intention to take 
the examination. The County Board makes a recommendation to the 
State Board, which finally passes on his right to admission. This is 
not at all a formal process without real meaning. At every examination 
some men are refused admission by the Character Committees. The 
system of sponsorship has proved successful, and real information is 
secured about the candidate before his right to practice is finally passed 
on. The questionnaires are important and furnish very full details about 
the candidate, on which, if necessary, further investigation can be based.” 


After naming the progress of the practice in different States, it 
quotes these sensible remarks made some months ago by ex-President 
Coolidge : 


“Estimates are that but forty-five hundred new lawyers are needed 
each year while about ten thousand are admitted. The result is a lower- 
ing of the standards and ethics of the profession. While no one wishes 
to exclude any worthy person from the legal profession, the public welfare 
requires higher educational preparation than is now demanded in most 
States. Many States have no general educational requirements and only 
eleven call for the equivalent of two years in college. Those who are 
unselfishly seeking to protect the public by keeping the standards of the 
Bar high are right in proposing to raise the other thirty-seven States 
to the same requirements.” 
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The New York County Bar Association voted some time ago to 
introduce in the Legislature of that State next year a bill proposing a 
Constitutional Amendment to require less than a unanimous jury verdict 
in civil cases. The proposed amendment would authorize the rendering 
of a verdict by not less than three-fourths of the jury in a civil trial. 
The proposal was adopted by the Board of Governors of the Association 
on recommendation of the Committee on Practice and Procedure in the 
Supreme Court, and the New York State Bar Association and the Asso- 
ciation of the Bar of the City of New York were invited to make similar 
recommendations. The Committee said that there are now twenty-one 
States which permit verdicts less than unanimous, some permitting verdicts 
by three-fourths vote, and it knows of no case in which an association of 
lawyers has sought to restore the rule of unanimity. Opinions of trial 
lawyers in various States were canvassed. The Committee added: 


“To summarize the consensus of opinions given us we might state 
that the non-unanimous rule is not only more in conformity with our 
theory of democratic government, but is conducive to more speedy ver- 
dicts, diminution—if not elimination—of disagreements, and to a more 
economical administration of the law not only to litigants but as well to 
members of the Bar. Further, the non-unanimous rule tends to prevent 
the ‘packing of a jury,’ as it is difficult, if not impossible, to obtain two 
or three members who will prevent a rendition of a verdict. In many 
cases unanimity on the part of jurors is only apparent and not real, 
and is frequently purchased at the sacrifice of truth. It is seldom that 
we find in the casual intercourse of life that the first twelve men met take 
the same view of a disputed fact, and yet that is the condition which is 
now exacted from that number of persons who meet together for the 
first time in a jury box.” 





One of the matters of world importance that is to come up before 
the League of Nations at Geneva in October is that of the proposed 
change in the Time Calendar. Two main alternative proposals will be 
considered—one providing for a 13-month year with each month con- 
taining 28 days, as advocated by George Eastman of Rochester; the 
other providing for a simplified and corrected 12-month year with each 
quarter containing 91 days, as supported in America by The World 
Calendar Association, which advocates what is known as the World 
Calendar through a monthly publication entitled “Journal of Calendar 
Reform,” published by the Association at 485 Madison avenue, New 
York City. More than 185 proposals for calendar change have been 
submitted to the League of Nations, some of them absurd, others too 
complicated or two revolutionary to deserve consideration. The two 
plans which will vie for approval at the international meeting in October 
are one providing a 13-month year, the other a rectified 12-month year. 
It is said of the proposed 12-month system that it “irons out practically 
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all the annoying inequalities of the present system. It makes the four 
quarters exactly equal, and its changes are such that the shift from the 
old system to the new would cause no legal or business difficulties.” 
On this general subject of the Calendar in ancient times the following, 
from an advocate of the continuance of a 12-month system (but re- 
formed) rather than of introducing a 13-month system, is interesting, 
even if the suggestion as to the years lived by Methuselah and Jacob 
cannot be proved: 


“No record exists as to the early history of the calendar, but research 
has demonstrated that the prehistoric ancestors of all great nations 
counted time by the moon. Biblical students maintain that the genealogies 
of the patriarchs should be interpreted in this way: Methuselah’s 969 
years representing 969 passages of the moon, or 79 years as we now 
measure time. The Israelites later adopted the Egyptian method of 30- 
day months, and fixed five of these months as their time-unit, this being 
a simpler and safer way of rationing their tribal supplies. Later they 
extended their time period to six months. Jacob’s 147 years were cal- 
culated accordinging to the latter system, so that he lived 73 years as 
now measured. After the Exodus, when the Israelites fully adopted the 
Egyptian year, the Biblical characters were recorded as living only the 
normal number of years from our standpoint. The Egyptians were the 
first to work out an accurate calendar. The Pyramids were presumably 
constructed as huge sun-dials, and by them the astronomers were able 
to observe the noon shadow of the sun for measurement, and to calculate 
the solar year exactly. Thus the astronomers were able to correct their 
twelve 30-day months, adding five extra days at the end of the year as 
a period of religious festivities.” 


We shall probably refer to this subject again, when the Genevan 
Conference comes to some agreement upon it, if it does. As it stands 
now it is quite apparent that the chief objections to any change in the 
Calendar will come from religious rather than business sources. 





That there have been and are abuses in the railroad pass system in 
this State is beyond question. Of the 1,200 or more certificates issued, 
of which it is said that perhaps 450 are to persons claiming to be clerks 
to Legislative committees, the basis for it is, in part, the provisions in 
railroad charters, but, in chief, the more recent statutes of the State. 
Take for example the Act passed as lately as April 27th of this current 
year (Laws, 1931, page 711). After specifying at great length just 
who are entitled to receive free passes, it goes on to say at the very close: 
“Nothing herein contained shall in any way modify or alter any charter 
or statute obligation already existing imposed upon any railroad to pass 
and repass, free of charge, any officer or employé of the State.” This 
same clause has been attached to every recent enactment amending and 
again amending Section 40 of the General Railroad Law of 1903, and 
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has been construed with the utmost liberality. No one political party 
is responsible for the great increase in railroad passes; the politicians 
of both sides have always favored such increase. Some halt must now 
be made, but how to be effected and where to make the dividing line is 
the important question. Some newspapers hold there should be no free 
passes whatever, except to railroad officers and employees. But this 
carries the matter too far. Actual State high officials and Judges of the 
Courts must be allowed passes, or they could not, or would not, perform 
their State-wide duties well. The stop line should be drawn not much 


below that. 





Last month we spoke approving of a proposed ordinance in Westfield 
for the stoppage of unnecessary noises. A friend now calls attention 
to the fact that for nearly 60 years the City of Plainfield has had an 
ordinance in force, based upon its charter of 1872, which latter provided 
that Common Council could pass ordinances “for the peace, goodwill, 
well being and convenience of the City as it may deem necessary and 
proper, not repugnant to the Constitution of this State or to the United 
States.”” Under this broad power the ordinance was passed (in 1874), 
which provided that— 

“For disturbing the quiet of the City by any loud or unnecessary 
noise by kettles, bells, drums or otherwise disturbing the public peace, 
a penalty was fixed of a fine not exceeding $100 or imprisonment in the 


county jail not exceeding sixty days, or both, at the discretion of the 
Court. As a result the radio nuisance in the streets has been stopped.” 





THE LAWYER’S SHIFTING SCENE 


[The following is the major portion of a most thoughtful address delivered 
before the Nebraska State Bar Association by Hon. James Grafton Rogers, Dean 
of Law School, University of Colorado, and is taken from the July number of the 
“Nebraska Law Bulletin.” It will bear careful reading, for both the older and 
younger members of the Bar.—Eniror]. 


Certain features are the common demoninators of the profession [of 
law] in France, England, America or Australia. They were such when 
lawyers began to segregate in Rome, and perhaps before. For one thing, 
the number of lawyers is of course small, normally never more than one 
to a thousand or two thousand in the community in which they ply. 
Lawyers are fewer, for example, than soldiers; fewer than doctors; and 
always have been fewer than engineers; fewer than teachers, and vastly 
fewer than the main trades in modern life. Their training is a peculiar 
mixture of strains. They are expected to be expert in the rules and 
standards of social life, which is a matter of knowledge and experience, in 
intellectual achievement, but they are also skilled in an art, that of ad- 
vocacy, and also schooled to a specialized form of conduct or habit of 
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action, that of being trustees for other people and for the community at 
large. 

The lawyer class has always ranked high in the general level of 
formal education. Sometimes, as in ancient Rome, and in Renaissance 
Europe they averaged at the topmost levels of learning that prevailed at 
that time. Today some other crafts are surpassing them in this particular, 
perhaps, but they are still high in the scale of book and schoolroom train- 
ing. Politically they have always been conservative, suspicious of new 
things, and yet have had a charitable outlook upon men and their frailties. 
The English Inns of Courts sold their silver plate to aid the impossible 
Stuart kings. They took back to their shelter Francis Bacon who had 
betrayed their most cherished traditions. Compare the lawyer for a 
moment with our great, dominant class of financial and business groups 
and you will find them far less romantic than the lawyers in matters 
such as this. 

The Bar has always carried with it social prestige. In England the 
barrister ranks close to the lesser nobility, and far ahead of the ranks of 
trade and finance and the great British interests represented by those who 
fight her wars and sail her ships. The French advocate is near the top 
of Parisian society. The partition between the lawyer and statecraft has 
always been thin, but thick on the side of commerce and soldiering. The 
entry of Lord Birkenhead recently into what the British called trade, 
was a shock to the whole of England. He had with approval stood with 
one foot on the law and the other foot dancing from literature to Parlia- 
ment. Everybody seemed to approve of it, but, when he turned to trade, 
it was another matter, and he lost caste and prestige at once. Lloyd 
George is a solicitor in politics. The same rule prevails in France. In 
classic Rome the lawyer was merely an adventurous statesman. In 
America the careers of lawyers and statesmen are less united just now 
perhaps than ever before in the European-American tradition. Other 
characteristics of the lawyer might be mentioned, but one persistent and 
important one remains. The profession has always been unpopular. The 
commonalty has usually trusted the lawyer as an individual and in most 
democratic countries a career at the Bar has been the target for the most 
ambitious and talented sons of the masses, or the classes. The fact re- 
mains, however, that the lawyer as a class is the most disliked and dis- 
trusted stratum of society. Medieval and Puritan England, Colonial 
America—indeed almost every period of democratic boiling—has been 
marked by efforts to destroy the lawyer. The picture is amazing when 
you look at it. Wat Tyler and Jack Cade were only acute symptoms. 


This general sketch of the class to whom the world has entrusted 
the mechanism of justice has been traced as a basis for contrast and 
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criticism with our present status in America. If we lay our picture 
against this general pattern of the lawyer’s function and the lawyer’s 
habit and custom in other lands and other times, we can perhaps gain some 
estimate of our own place and the variations in the design of our own 
lives. After having laid the image of the American lawyer of the past 
two hundred years against an outline of the lawyer of European civiliza- 
tion and noted the discrepancies, we can go one step further. We can 
observe the lines and features in which the American lawyer himself 
is undergoing change, and from that perhaps speculate as to what the 
future holds. That future is in modern life measured not in centuries, 
but in decades. If the twenty years running to 1950 hold as rapid 
changes as the twenty years since I entered the Bar, the lives of living 
men will be substantially affected. The legal scene in the last half of 
the present century will bear little resemblance to the stage upon which 
Lincoln entered and from which we are just receding. 

The American lawyer’s history covers less than two centuries. George 
Wythe, born in 1720, and Patrick Henry, born in 1736, represent almost 
the first generation in which a lawyer caste was recognized as a part of 
American life. The sixteen hundreds were nearly closed before either 
Virginia or Massachusetts overcame their violent hostility to the profes- 
sion. The lawyer’s part in England was remembered only with resent- 
ment. The old century that had seen the death of Coke and the great 
days of Matthew Hale in England, closed in America with a few hesitant 
statutory and journalistic fumblings at the need for law-trained Judges 
and an organized Bar on this side of the ocean. It took another decade 
or two to establish either practice, and the profession was not really 
underway until about 1750 in America. 

The type has varied, of course, in two centuries, but the internal 
mutations were until recently less evident than the vast differences be- 
tween the American lawyer and the lawyer of the older countries. The 
American lawyer exhibited the variations of different species but he was 
himself a new genus in the world. 

The outstanding fact about the lawyer in this country has been, first 
of all, his numbers. The definition of a lawyer must be made a little 
concrete for this purpose, but we can get at the core of the matter by 
a rather simple test. The test of all law is the Court. The conveyancer 
and office practitioner look to the trial as the assay of their workmanship. 
Every legal opinion is essentially a guess as to what a Court will do. 
The important Court is that of general jurisdiction. The power to 
practice in this type of Court ought to be the test of, “What is the 
lawyer?’ Upon this standard, America has an extraordinary and novel 
situation. As early as the census of 1880, which gives us national figures, 
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there were 64,000 lawyers in a population of 50,000,000, or about one and 
a-third lawyers per thousand. The proportion has continued large. The 
new census will have no figures for the present perhaps, but the com- 
monest estimates give us about 150,000 to 160,000 lawyers with a popula- 
tion of 120,000,000 today. This is still close to one and a-third lawyers 
per thousand. The law institute of Johns Hopkins recently reported they 
had found 21,000 lawyers in New York City. This is probably larger 
than the census will return, as many must be non-residents of the city, 
though practicing there. It is, however, calculated on the proper theory 
for our purposes, which should measure them against the population 
served. If we assume a population for metropolitan New York of 6,- 
000,000 or 6,200,000, which is probably high, this gives us about three 
and a-half lawyers per thousand in the metropolitan area of New York 
City. The California Bar finds 4,600 lawyers in Los Angeles with a 
metropolitan population of perhaps one and a-half million at most. This 
is over three lawyers per thousand. In short, for as long a time as we have 
sound figures, the lawyers of America have exceeded one per thousand 
on the average, and run as high as four per thousand in our great trade 
centers. 

In 1921 the ratio in England and Wales showed that they reported 
18,000 barristers and solicitors in a total population of 38,000,000. That 
seems to represent permanent conditions there. This is less than half 
a lawyer to a thousand people. Solicitors, however, have no right to 
practice in the chief Courts and should be excluded justly in any estimate 
of the class to whom the real administration of law is entrusted as com- 
pared to those who deal with its learning. There seems to be about two 
thousand barristers really practicing in England, while the London corps 
which does most of the work is less than a thousand. There are perhaps 
ten thousand members of the four Inns of Court, but the great mass 
are engaged in other pursuits. In short the lawyers of England, on the 
most liberal construction are about half as numerous per capita as in 
America, and the real administration of justice, the real responsibility, 
is left with a much smaller fraction. In Canada there is less than a 
lawyer per thousand. In France, the conditions are similar but curiously 
difficult to explore in detail. 

Perhaps the estimate of the number of persons who have authority 
to appear in the general Courts in the three great cities of the three 
nations offers the most useful comparison. On this basis there are 21,000 
in New York with a population of 6,200,000; 1,500 advocates in Paris 
with a population of 3,000,000, and 1,000 barristers carrying on in Lon- 
don with a population of 5,000,000. In short, the class to whom justice 
has been really assigned by the respective communities, that is, the number 
of men who are really enlisted in the job of enforcing law in the labora- 
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tory, is three and a-half per thousand in New York; one-half of one per 
thousand in Paris and two-tenths per thousand in London. In other 
words, where London has one man, Paris has two and a-half, and New 
York has fifteen. This immense discrepancy must have its consequences, 
some efficiencies no doubt, and some inefficiencies. 

These observations on the peculiarities of American legal conditions 
have led us beneath the discussion to the recognition that the lack of 
horizontal divisions in the American Bar troubles our comparisons. This 
is obvious. The Continental and English Bars all are divided into classes 
of practitioners—the barrister, and solicitor just now in England, the 
advocate and notary and so on in France. In both countries various 
other grades have existed. The French “stagire” is an apprentice lawyer 
with some power to practice. The English sergeant was another level of 
division, now abolished, but the English Kings Council is still a sort of 
subclassification. All this system of levels is lacking in America, and in 
America almost alone. A few early attempts at imitation of the British 
plans in such States as New York and New Jersey have practically dis- 
appeared. There are now efforts at revival of the apprentice scheme in 
America. The point is that the American lawyer is by comparison a much 
diluted and unclassified group with none of the phenomena of grada- 
tion and specialization which all other legal systems seem to acquire. 

Again approaching us from the standpoint of distant comparison, 
the American lawyer has been amazingly lacking in organization. The 
medical profession, in spite of the doctor’s traditional lack of business 
qualities, has always been better co-ordinated than the American lawyer 
class. The American Medical Association is thirty years older, has three 
times the membership and Heaven only knows how much more influence 
than the American Bar Association. The comparatively new engineering 
profession, for example, the ministers, the accountants, and many crafts 
are better organized than the American lawyer. The organization of the 
American Bar, State, local and National, scarcely began until after the 
Civil War. Recently it has moved rather rapidly, but the British Bar 
has been a closely knit group of guilds for seven hundred years and the 
French Bar is five centuries old in organization. The Order of Advocates 
of Paris has had its modern form for a hundred and ten years. The 
lawyers of most European nations have been, if anything, over-organized 
for centuries, from the standpoints of either their own or the public 
welfare. The American lawyer is still only half way through the process 
of first organization. 

We have had a lower place in the scale of education than the lawyers 
of most countries. In ancient Rome, as in modern England, France and 
Germany, the men who appeared before the Courts have usually repre- 
sented the most elaborate strain of formal education. They have sur- 
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passed the doctors, the soldiers, and even the clergy at times, in years 
of training. The modern lawyer today in Europe has spent more years 
in formal education than any class except the academic group. In 
America we have never equaled the teachers; we are today well behind 
the medical profession, the engineers, and perhaps the military officer 
on the average in the number of years devoted to formal education. 
Today the doctor must face about six years of training as the minimum; 
the engineer four; the college professor five, and the military officer about 
four years of college training after high school as a minimum, The 
minimum for the lawyer still remains with us as three years and it has 
only reached three in about half of the states in the last twenty years. 
The regulations are, however, so uneven through the States that any 
average stated would be a matter of judgment. Between fifteen and 
twenty States now require five years of college work for the lawyer in 
arts and law combined. I state it generally as between fifteen and twenty, 
because when we get down to facts it is difficult to arrive at just what 
they do require. It is enough for our present purposes to say that we 
have, as a class, never in America represented the top layer in formal 
education, as contrasted with the other countries. We have had somewhat 
more law training than the lawyers of European countries, but have had 
much less general education than our brothers abroad. 

The character and scope of our interests are strikingly different. 
Literature, history and philosophy, as well as politics, have been the bed- 
mates of the European law almost since civilization began. Not so with 
America. Political activity, government, and indeed in recent years, 
business and finance have been the blood brothers of the American 
lawyer, but seldom history or literature. The British and French lawyer 
steps easily into journalism, and often writes polite essays, belles lettres 
and even fiction. His pen is a plaything and also often a money tool. 
It is amazingly interesting in looking back over the careers of British 
and French lawyers to find out how many have supported themselves 
during the starving period by writing. It is almost the commonest outlet 
of the British, French and German lawyer. The foreign lawyer loves 
to leave an autobiography of reminiscence. I sent an order in about two 
years ago to buy all the English and French autobiographies that appeared. 
I had to stop the order because they were swamping us with about two 
hundred books a year, just lawyers’ autobiographies. They delight to 
leave an autobiography of reminiscence filled with literary, stage and 
parliamentary chatter of no great importance. There have been few 
American lawyers who toyed with the pen, outside the scene of the pro- 
fession itself. We have frowned a little upon such men as William Allen 
Butler who wrote society verses; Eugene Ware who scattered all sorts 
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of printed words, and even Rufus Choate who spun gay cloths of literary 
patterns. We like better Webster’s ponderous politics. Our collateral 
legal literature is a prairie of political orations. Today we are not con- 
cerned with the reasons for this. Bryce and others will give you guesses 
in their books. Nor are we interested in whether the trends here sketched 
are good or bad. 

One more comment, and an important one, will suffice. The Ameri- 
can Bar has been amazingly democratic in origin. The older countries 
exhibit many conspicuous instances of the famous advocates who emerged 
from families of humble status, and it is true that a brilliant English or 
French lad can find avenues to the Bar. Birkenhead, whom I mentioned 
is an example of it, but, on the whole, the time, expense and above all 
the hazards of the legal career have handicapped the penniless classes. 
The European Bars are aristocratic, with the faults and gains of that 
quality. The doorways to the Inns of Court are hidden in gardens and 
there are gateways between them and the street. The shingle of the 
American lawyer has hung over Main Street and the threshold of his 
office is open to the sidewalk. 

These seem to me the peculiarities of the American lawyer when 
we trace his general pattern against the ancient and international outline. 
The comments made are confirmed, you will find, by most foreign ob- 
servers of our institutions. The results of our peculiar modes and forms 
are interesting, and, like the causes of them, are subjects for speculation. 

De Tocqueville, Jefferson, Bryce, Charles Sumner and Roscoe 
Pound are among the men who have written and speculated on them. For 
the moment we are concerned not with reasons, causes or results, but 
simply with cold, objective facts as they affect the profession and our 
own work and lives. 

A few comments on the changes which are now under way in the 
American lawyer’s life and work, and then some guesses as to the future 
can be hazarded. 

The most tangible and familiar event that affects the profession is 
the amazing number of people now seeking to enter the Bar. There are 
about fifty thousand law students in American law schools today, or one 
man for every three already in the profession. If the active career of a 
lawyer is thirty-five years, on the average, we need only about forty-five 
hundred or five thousand graduates each year to carry on the Bar, and 
three times this number are knocking at the gates each year. In forty 
years the number of American law schools has tripled and the enrollment 
been multiplied by ten. College enrollment, which has attracted so much 
attention throughout the country, has increased only half as fast. The 
process may be slowing a little just now, but in the last ten years alone 
the schools have increased twenty per cent and the enrollment nearly 
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doubled. The Bar examinations in the more alarmed States are simply 
slaughtering the applicants, but even at that the total muster of the 
profession seems to be increasing rapidly. The vast increase in en- 
rollment is in the low standard schools, and the reason in my judgment 
is that with severe standards of preparation for almost every other 
craft, with the increasing difficulty of any general college education, 
the short period of Bar training affords apparently the easiest route to 
the prestige of an educated class in society. The consequences of the 
increase will of course be severe competition, low average earnings, em- 
phasis on professional and ethical defalcations, and the excursion of 
many into other fields of livelihood. Some of the public effects may be 
good and some bad. Most will be severe on the profession. 

In the next place the educational level of the profession is rising. 
Eighteen schools now require three or more years of college arts work 
before beginning the study of law. About eighty schools require two 
years or more of arts work before beginning law. Three years of law 
training is now almost universal in the United States. There are only about 
six or eight schools of any real standing where they are not requiring 
three years. Yet, along with the general increase of study both in period 
and quality, has come an accentuation of the difference in preparation 
throughout the Bar. The most rigid schools are requiring eight, or at 
least requiring seven and encouraging eight years of college and law 
study combined. That means four years of arts work, three years of 
law, and one year of graduate work. This is near the level,—notice I 
say only near the level,—of high grade medical and engineering standards. 
Half of the students in the United States are still getting little more than 
three years of any study after high school. 

To pass on hurriedly again, here is an immense enlargement of the 
field of legal materials and study. Administrative law, international law, 
sociology, business, accounting, finance, and even legal history are coming 
within the boundaries of the lawyer’s field, while fifty years ago the law 
student read only reports, treatises, constitutional law and some of us 
floundered a little in old-fashioned philosophy. Within the field of legal 
literature itself in the old strict sense the quantity of material is prodigious. 
In 1827 the Harvard Law Library listed 587 books. In 1872, after the 
Civil War, it boasted 15,000. In 1928 it reported 275,000 and was spend- 
ing $65,000 a year on books. Part of this material is not, of course, 
strictly, legalistic literature, but it is all fuel for the lawyer’s furnace. 
On law reports alone there were in 1810 eighteen volumes of American 
printed law reports. In 1910 there were 8,208, and in 1930 something 
over 12,000. This movement has its consequences. We can no longer 
base a legal education on half a dozen famous volumes of forms, rules 
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and doctrines. The law is vastly less certain than it was, more a matter 
of attitudes than formulas, more a matter of argument perhaps than 
knowledge. 

Most observers agree that the legal profession in America has been 
losing prestige since the Civil War. This is a product of various factors, 
the increase of other learned professions, the withdrawal of the lawyer 
from public life, the emphasis on the business career which dominates all 
the modern world. If other classes with as much detachment as the 
lawyer from purely personal viewpoints, with deeper education, more 
surface polish and as much expertness in public affairs, enter the arena, 
the eclipse of the lawyer will continue. Special prestige is a matter partly 
of manners and partly of public usefulness. 

The law craft like other professional work is being subjected to a 
sort of institutional tendency. The medical profession is looking ahead 
with apprehension to what they call “State medicine.” Clinics, hospitals 
and partnerships already claim the allegiance of the more advanced doc- 
tors. The general practitioner is no longer the rule but the exception. 
What has become of the consulting engineer? Our scientific men flock 
today from the chemical or electrical school almost wholly into the 
employment of national industrial companies or engineering management 
or construction institutions. England has had permanent groups or 
partnerships of solicitors, like the great firm of “Freshfields” for example, 
for two centuries, but the law partnership which survives its personnel 
is new in America, but today every city has law offices which promise 
to live and carry on the tradition though their membership may come 
and go. On the other hand the Trust Company is today doing some 
branches of routine law work cheaper, more responsibly and as well as 
the lawyer ever did. The old field of title examination and conveyancing 
which was the bread and butter of the American lawyer of the last cen- 
tury is being swallowed by Title Companies. In many great cities of 
this country the Insurance Company is taking over a great share of 
litigation which in my own day was the bread and butter of a large part 
of the profession. The great corporations have their own counsel. Only 
the field of the English barrister and French advocate remains uninvaded 
by corporate methods of work. The arts of trial and the learning and 
methods of research which these classes have developed and which alone 
can handle advanced problems, do not seem to be affected. These have 
always been the axis of the lawyer’s career. 

Finally, the lawyers themselves are at last coming to professional 
organization. The American Bar Association is fifty-two years old and 
has a membership of nearly 30,000 but it was twenty-five years old before 
' it had 2,000 members. There are 1,100 State, local and city Bar Associa- 
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tions in America today, but all except a handful are the product of the 
last forty years. Twenty years ago, if you will cast back, the Bar society 
was the social plaything of a few veteran lawyers who had means and 
leisure, or the will to borrow both, for an annual hour of formal obituaries 
and informal anecdotes. Today we all belong to two or three Bar Asso- 
ciations and want to put more in and get more out of them. Half a 
dozen States are launched (to borrow a Presidential phrase), on the noble 
experiment of all inclusive Bar societies founded on statutes and hundreds 
of other Bar societies, (to borrow another Presidential phrase), are not 
too proud to fight over professional interest and standards. The Ameri- 
can lawyer is organizing and we shall soon get the good and bad results 
of it. 

Such is an estimate of the American lawyer, his outlook in the past, 
his outlook today, where he has traveled and whither his feet now turn, 
and how he looms beside the centuries of predecessors to whom society 
has trusted the administration of justice. We have dissected mercilessly. 
If you need comfort after this clinic; if you are down-hearted to find a 
little high blood pressure, a little pyorrhea and a trace of acidity in the 
diagnosis, you can turn to almost any volume of Bar Reports of the old 
school and find the American lawyer praised as Galahad and a defender 
of the faith. I, for one, am glad the old smug days are over. I am glad 
to find it no longer daring to take our pulse, expose our frailties and look 
ahead to a regimen of discipline. The legal and governmental problems 
entrusted to our care are greater and not fewer as the world goes on. 
The future of the American lawyer seems to me more expansive, more 
interesting and more attractive than it has ever been. We must solve 
some problems of numbers, and work out the marginal field between law 
and business. It will, I think, require some contraction of the exclusive 
field claimed by the profession, but if our activities are invaded on one 
boundary, they are expanding rapidly in many others. For every deed 
or will that is now drafted by a Trust Company, there is a new depart- 
ment or activity opening for the lawyer who can learn and adapt himself. 
The lega! process has always been that of reducing new social contacts and 
conflicts to a routine treatment which can be administered clerically. The 
lawyer of the Seventeenth century spent most of his time composing in 
long hand documents which our generation grew up to find entrusted to 
bank clerks and realtors. The problem of internal competition in the 
profession will solve itself as all such problems do. When we raise the 
professional standards to the point where the profession does not seem 
to be a short cut to mock glory, the inflow will again be reduced to the 
ambitious and adventurous youngsters who have always sought the risks 
and splendors of the law career. 
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Three tendencies it seems to me we can definitely forecast in the life 
of the American lawyer. First, the lawyer is needing steadily broader 
and deeper education, and he is going to get it. If American university 
facilities were not as wide flung and easy of access as they have come to 
be, I should regret this. I am eager to leave the gates of the profession 
open to the ambitious poor boy, not for his sake but for the sake of the 
public. We cannot sacrifice the administration of justice, however, to 
grant this opportunity. The two are today entirely consistent. Secondly, 
the lawyer is committed now to real professional organization. This or- 
ganization can be carried too far for the public good, but that has occurred 
seldom in history as I read it, and our American societies are still in 
infancy. Finally, and thirdly, the field of the lawyer is expanding into 
realms of thought and intellectual effort which are to my mind the most 
searching and stimulating in the modern world. The law career in 
recent centuries has attracted men mostly because of the opportunities 
it offered and not for the intrinsic interest of the subject matter. Medieval 
philosophy and artificial forms of thought have been its technique. To- 
day the partitions are down between law and the social sciences, com- 
mence and history, where before we had doorways only into politics and 
philosophy. We face new perplexities in the administration of justice, 
to which the answer is still unfound, but the American lawyer has been 
unchained, for the first time since he came of age. 





THE NEW STATE HOUSE ANNEX 


With the opening of the Fall Terms of New Jersey’s Court of 
Errors and Appeals, the Supreme Court and the Court of Chancery, 
the Judges will sit in luxurious surroundings and equipment. By that 
time it is anticipated the new Courtrooms in the easterly wing of the 
much-discussed State House Annex will be completed. For nearly four 
years the work has been under way, with intermittent interruptions. The 
plans as originally made by the old State House Commission, consisting 
of Governor Moore, State Controller Bugbee and State Treasurer Read, 
have been put into effect. The quarters for the Courts, according to 
the Newark “Sunday Call,” (from which we quote), will be truly hand- 
some, commensurate with the dignity and importance of the Judiciary. 
A private elevator has been installed for the exclusive use of the Judges, 
and no detail has been omitted in providing for every comfort. 

The Court of Errors and Appeals with the three parts of the 
Supreme Court and the Justices’ Chambers are on the fourth floor. 
Stepping from the elevator, one approaches first the Errors Court. An 
imposing room, with high ceiling and walls in simple wainscoating from 
floor to ceiling, it is finished in a soft grayish green. When the furnish- 
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ings are complete, the floor will be covered with a velvet carpet of rich 
Burgundy red, while the windows, which on one side look out into Stacy 
Park and on the other into the corridor, will be hung with small draperies 
of Burgundy red velour. 

Benches and desks of the Chief Justice, Chancellor and the Asso- 
ciate and special Judges will be raised slightly above the main floor. 
Before them will be tables and chairs for counsel and witnesses and 
beyond space for spectators. All of the furniture will be mahogany in 
modified Sheraton design. 

Adjoining are the robing and conference rooms. The latter is in 
perfect keeping with the Courtroom itself. It is very English in atmos- 
phere, done in Jacobean style. Its walls are richly panelled in dark oak, 
wax finished, and the ceiling, like those in the Courtrooms, is accoustically 
treated. At one end of the conference room is a massive fireplace and 
at the opposite end are windows opening over the park. Windows fill 
the easterly wall as well and, opposite them, are recessed bookshelves 
fitting into the wall. These windows are worth much more than a casual 
glance, for they are very beautiful although simple in design. They are 
of clear glass, leaded, with the seal of either the Supreme, Chancery, 
Errors and Appeals or Prerogative Courts, or the seal of the State of 
New Jersey at the top of the panel. A softly-colored leaded glass 
window in the ceiling also admits additional light. Over the oak parquet 
floor is a rug in harmonizing Burgundy red and wood-brown colorings. 

Not far away are the Chambers of Justice Thomas W. Trenchard 
and Justice Joseph L. Bodine and one for a visiting Judge. The furnish- 
ings are to be similar to those for the Errors Courtroom. 

The three parts of the Supreme Court are located toward State 
street, all of them carrying out the scheme of Burgundy red carpets and 
draperies and Sheraton style furniture. One room is finished in a sea- 
foam green, another in ivory and the third in delicate cream. 

Below, on the third floor, is the Chancery Court, done in a modified 
Adam style, with walls of more ornate type, finished in a grayish green. 
The Chancellor’s chambers are between this courtroom and that of the 
Vice-Chancellor sitting in this circuit. An ivory finish has been used in 
Chancellor Walker’s chambers, and the furniture there and in the Court- 
room itself will be of Sheraton design, but in walnut. 

Vice-Chancellor Buchanan’s Courtroom is in ivory and mahogany, 
and his chambers are in the same general style. 

With each Court are adequate docket rooms, quarters for lawyers 
and storage facilities. 

The entire Court suite has been carefully planned and the furnish- 
ings worked out with the utmost care. Each will have an added decora- 
tive feature that will not come from paneling, draperies or furnishings. 
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This is a series of portraits, some of them by such noted artists as 
Rembrandt Peale of early American fame and John W. Alexander, an 
American artist of more recent days. 

The paintings are of distinguished Jerseymen who, as members of 
the Judiciary, established and carried on the legal traditions of the State. 
Perhaps the most striking portrait is that of Chief Justice Mercer Beasley. 
His career was no less striking than his portrait. Justice Beasley’s ad- 
vancement in the law was swift, and at 49 years old he was named Chief 
Justice of the Supreme Court. He filled that office for thirty-three years, 
retaining to the day of his death the mental vigor that had characterized 
him all his life. One of his daughters was married to William S. Gum- 
mere, now Chief Justice of the Supreme Court, holding the office his 
father-in-law filled with such distinction before him. This Beasley por- 
trait is by John W. Alexander. 

The other Alexander portrait to grace the new Courtrooms is that 
of Justice Bennett Van Syckel, who died in 1921. He will always be 
associated with the notorious “jockey” Legsilature that at one time gained 
control of this State, routing decent representative government. Justice 
Van Syckel’s courage and legal skill finally brought about the downfall 
of the racetrack politicians by the amendment to the Constitution which 
prevented a recurrence of such scandalous conditions. He was also the 
leader in bringing order out of chaos in Elizabeth, which had been bank- 
rupt by corrupt officials, whom he eventually sent to State Prison. 

Rivaling in interest the portraits of Justice Beasley and Van Syckel 
is the elegant one of Elisha Boudinot, which, of course, belongs to a 
much earlier period. The portrait is thought to be the work of one of 
the Peales, so characteristic is the technique. 

In the group of portraits there is one of Edward Wallace Scudder, 
grandfather of the editor and publisher of the Newark “Evening News.” 
Mr. Scudder’s elevation to the Supreme Court came at the hands of 
Governor Randolph, who, in 1869, named him an Associate Justice of 
that body. 

Justice Scudder married the daughter of Justice George Drake. 
Justice Drake is one of the few instances of a capable jurist, who had 
served creditably, being defeated for reappointment as the result of what 
was, to some, an obnoxious decision. The case in question was the 
noted controversy between the Orthodox and Hicksite Quakers. Chief 
Justice Ewing and Justice Drake delivered the opinions. Chief Justice 
Ewing had taken the utmost pains to so word his decision that neither 
side would be offended. Justice Drake, although not intending to do so, 
did offend the Friends, who helped to elect a Legislature controlled by 
Democrats, to defeat the Justice for reappointment. At that period the 
Justices were chosen by the Legislature. 
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Chancellor William J. Magie was another distinguished jurist who 
failed of reappointment. When the late John Franklin Fort was elevated 
to the Supreme Court Bench, Chief Justice Magie had not received the 
appointment kindly and, in the after-years, when Justice Fort had become 
Governor and Magie had become Chancellor, Fort refused him a reap- 
pointment, naming in his stead the late Mahlon Pitney. 

Chancellor Pitney had a charmed judicial rise. His own selection 
for the Bench was born of a desire to remove him as a formidable 
candidate for Governor. A few years later Pitney was made an Asso- 
ciate Justice of the United States Supreme Court. 

In the same year that Chancellor Magie left the Chancery Bench, 
Governor Fort appointed Willard P. Voorhees as an Associate Justice of 
the Supreme Court, and his is one of the several portraits to hang in 
the new suite. 

Many New Jersey lawyers recall Justice Charles G. Garrison’s “Court 
on rails” that grew out of a hearing in a smoking car while en route from 
Camden to Trenton. It was in 1909 and the Justice handed down an 
opinion on the Haddonfield bond case. Justice Garrison died in 1924 
at the age of 74. 

When Justice Samuel Kalisch passed away last year, death removed 
one of the most picturesque and unconventional figures that ever sat on 
the Supreme Court Bench. He was the only Jew to sit in the Court and 
was named by Woodrow Wilson. Soon after his appointment Justice 
Kalisch made himself felt on the Supreme Court. He was assigned to 
the Atlantic Circuit, where for years a scandalous situation existed. Grand 
juries chosen by corrupt sheriffs refused to clean up the mess. Kalisch 
recalled that there was an old English custom of naming elisors to draw 
grand juries when the regularly elected sheriff was incompetent to do so. 
It occurred to him that elisors were just the remedy for Atlantic county 
and he named two, who promptly drew a new grand jury composed 
largely of men desirous of having the dishonest officials ousted and law 
and order restored once more. 

This action set an example and, shortly after, Justice Swayze, sitting 
in the Hudson Circuit, called in elisors to clean up that county. Protests 
arose at once in both counties and appeals were excitedly taken to Chief 
Justice Gummere, who sustained both Kalisch and Swayze. Indictments 
resulted in each case and a wholesome house cleaning. 
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TAXATION IN NEW JERSEY 


The first report of the State Tax Survey Commission has been 
presented. The report cites that, although New Jersey covers only 8,224 
square miles, it is divided into twenty-one counties, varying in area from 
60.48 to 827.12 square miles. Within the counties are 562 definite munici- 
palities, and also “an indefinite number of other administrative districts.” 
Not only have legislative policy and local sentiment fostered the multi- 
plication of local units, but the terms “city,” “town” and “township” 
carry no suggestion of “a certain degree of urban development,” as in 
most other States, and are in fact well-fitted to mislead the uninformed. 

New Jersey has twenty-one “cities” with a population of less than 
10,000 each and twenty-eight “towns” and “townships” in each of which 
the population exceeds that number. The largest town, Irvington, ad- 
joining Newark, has 56,733 population, and North Bergen, the largest 
township has 40,714, while the cities legally qualified to bear that designa- 
tion include among the number in which less than 10,000 people dwell, 
no less than five with populations under 1,000 and four of these have 
less than 500 population each, the palm going to Corbin, in Atlantic 
county, which numbers only 256. 

The Municipalities Act of 1917, “contributed to the obliteration of 
the distinction among cities, towns and other local units by authorizing the 
exercise of the same broad powers by all municipalities, regardless of 
their size or their distinctive type. . . . This Act did not touch the ques- 
tion of governmental structure, that is, the administrative framework 
by means of which these powers were to be exercised, and a bewildering 
variety of structural types is available for the choice of the electorate.” 

Small communities often pay “a heavy price,” the Commission finds 
from detailed analysis of expenditure in various classes of municipalities, 
“for the privilege of maintaining a separate local government which does 
but little for them.” It discovers that in 1926 there were 120 townships 
and six boroughs in which tabulated expenditure was negligible except 
for general government, roads, schools and “undistributable items,” and 
investigation showed that the “undistributable” costs were largely salaries. 
“This means,” the Commission comments, “that these governmental units, 
namely the rural townships and boroughs having usually a considerable 
area and small population, are performing no services for their residents 
and taxpayers of any consequence other than roads and schools. It means 
that the overhead cost of providing these two services is far greater, 
in comparison than the overhead costs of city government.” 

Such figures, the Commission concludes, “give rise inevitably to the 
query whether it is worthwhile to pay conditions which a modern system 
would avoid.” 
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In ten years, 1918 to 1928, county and municipal expenditure in- 
creased 203.5 per cent from $92,230,446 to $279,934,006. County and 
municipal debt, less sinking fund payments thereon, in the same period, 
increased 304.1 per cent, from $199,939,582 to $808,054,429. During the 
same ten years net taxable valuation of property rose from $3,030,926,000 
to $5,970,088,000, increasing only 97 per cent. Each dollar of taxable 
valuation in the State, therefore, supported in 1928 one and a-half times 
as much local governmental expenditure and twice as much local public 
debt as in 1918, despite the practical doubling of the taxable valuation 
of all property in the State. 

In considering these changes the Commission finds that the State is 
at fault in two respects. One can be corrected, by revising and in great 
degree repealing inconsistent and conflicting State laws relating to munici- 
pal governments. The other fault, to which the report devotes consider- 
able attention, is mandatory legislation, whereby the State imposes local 
burdens out of proportion to local resources, instead of recognizing the 
principle that the responsibilities imposed should be matched by financial 
ability to meet them. 

The Commission insists that small communities should not be required 
“to assume burdens with respect to highways, education, protection or 
sanitation which more properly belongs to wider jurisdictions.” In con- 
sequence it asserts the need of “a complete review of the allocation of 
responsibilities” to determine the services which are today purely munici- 
pal or local, and those which should be assumed by other jurisdictions, 
such as the county, the region or the State. 

On the part of the local governments themselves the Commission 
finds contributions to high costs through duplication of facilities. An 
instance of importance is found in Police and Fire departments, as to 
which “the smallness of jurisdiction is a positive hindrance to efficiency, 
since neither the criminal nor conflagration is a respecter of municipal 
boundaries.” 

The New York metropolitan region in New Jersey, defined to include 
Bergen, Essex, Hudson, Union and Passaic counties, and containing 140 
municipalities, contains also 137 school districts, five county governments 
and a large number of special district governments. Among the func- 
tions there are several that cannot be exercised effectively otherwise than 
by unified administration over the whole area, or at least over large sec- 
tions of it. These include police, fire, justice, corrections, sewage dis- 
posal, main highway planning and construction, transit, water supply, 
and the like. 
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[The following article by Mr. George H. Burke in the “Paterson Morning Call” 
of July 20 may interest other lawyers besides those living in Paterson. It brings 
to mind many worthy deceased members of the Bar of that city and, with plenty 
of good humor, carries its own moral.—Epirtor]. 

The following letter, written thirty years ago by a then prominent 
member of the Bar, was regarded as rather unusual, and at the time 
created both amusement and excitement, especially as the writer was a man 
who was later to hold high place in his chosen profession and was not 
thought to be the sort of an individual who would go to such extreme 


measures about the loss of a few books: 


“A few weeks ago some person called at my office and borrowed a 
bound volume of the ‘New Jersey Law Journal’ for 1894. At the present 
time I cannot recollect who this person was, but have no reason to doubt 
that he is an honest man or means to be an honest man. If this card 
should happen to meet his eye it will refresh his memory and stimulate 
his conscience as to the performance of a very plain duty. A man who 
borrows one volume of a set and neglects to return it is guilty of criminal 
negligence. If anyone receiving this card has happened to see this stray 
volume where the borrower presumably threw it down after he had 
finished using it and will communicate with the undersigned, he will 


confer a very great favor. 
“T have two sets of ‘Parsons on Contracts,’ each of which, however, 


lacks the second volume which some kind friend relieved me of. The 
second failure to maintain a complete set of Parsons in my office has 
discouraged me from further effort. If the gentlemen can be found who 
are in possession of these two copies of volume two, I shall be happy to 


complete their sets respectively. 
“Any information as to the whereabouts of my copy of ‘Dickinson’s 


Probate Practice’ will be gladly received. 
“EUGENE STEVENSON. 


“Paterson, N. J., May 10, 1898.” 


As the letter indicates it was sent out to every member of the Bar 
in Paterson and, needless to say, it caused the writing of a number of 
reply letters among the different lawyers, some of them in the form of 
a red-hot rebuke to the man who was later to become Vice-Chancellor 
and others of a sort of a joshing character. But it was left for DeWitt 
C. Bolton to suggest to the author of the letter that if he wanted a new 
library he should pass around the hat and he would be the first to head 
the list with $50. 

George S. Hilton viewed the letter as a personal insult. Lawyer 
Z. M. Ward acknowledged that he borrowed one of the books, but, in- 
stead of returning it, he loaned it to John F. Cahill, an up-town attorney 
and son-in-law of Justice Loftus, in whose Court Mr. Cahill did most 
of his practising. 
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“Zeb,” as the lawyers of the time called the father of the present day 
John M. Ward, advised Mr. Stevenson to go up Main street and find 
the book, which he said was perfectly safe, as he knew that Mr. Cahill 
would return it as soon as he finished with it. Whether he did or not 
is not recorded, but so far as could be learned Mr. Stevenson received 
only one book, and that one had been in the possession of Dave Berry, 
and the lawyers for the most part were sorry that David made the 
return, as it was a sort of a custom then, as it is now, for lawyers to 
borrow and exchange books. 

Dick Randall, who always had a keen sense of humor, rather ques- 
tioned whether or not Mr. Stevenson was the owner of the books for 
which he asked return; and so for months the controversy strung along 
among the lawyers, and it got to be a sort of a by-word among them, so 
much so, that any time a lawyer was seen with a book under his arms, 
he was accosted by a fellow counsellor with the question: “Is that Gene 
Stevenson’s book?” 

I think that it was Ray Horton who suggested to the supposed book 
loser that he should have a search warrant issued and all the law offices 


searched. 
Judge Stewart, who had an office in the same building with the former 


Prosecutor, wrote to the printers and publishers of the lost books, asking 
them to call with a new supply, and signed Mr. Stevenson’s name to 
the letter. The Judge got a little the worst of this, as, after leaving 
the Stevenson office with no success, the book agents made a bee-line for 
his office in the front of the building and tried to sell the books to him, 
and, when not successful, they stepped across the hall to Harry Gledhill, 
who was then practicing law on a large scale, and was also a live member 
of the Legislature. Messrs. Stewart and Gledhill did not take the letter 
of Mr. Stevenson very seriously, but together they cooked up a number 
of replies that kept the letter carrier on that particular route very busy. 

At any rate Mr. Stevenson’s odd letter must recall to some of the 
older lawyers of the time a member of the Bar who bought few books, 
but made a habit of borrowing anything he desired in the legal line of 
literature, so that when he came to die his will called for the sale of his 
library and the money turned over to his family. Before the sale took 
place, it is related that a well-known member of the Bar recalled that, 
two weeks before the death of this lawyer, he had borrowed two books, 
and forthwith he went in the direction of his office to claim his property. 
The family were very nice about it and while looking through the library, 
he found books with the name of about every lawyer in the city on the 
fly leaf, but, strange to say, none bearing the “John Hancock” of Eugene 
Stevenson, so it was certain that the dead lawyer did not have the publi- 
cations called for in the famous letter. But he did tell other lawyers and 
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they went to this particular library and claimed their property, and by 
the time they all finished the library was depleted, and, when the day 
of the sale arrived, there was nothing left but a city directory of 1874 
and some government books that Congressman William Walter Phelps 
had sent to the lawyer. 

One of the lawyers who did not receive a letter was Wayne Dumont, 
and that was evidently because he had been associated with Mr. Stevenson 
and left his office to begin the practice of law on his own account in the 
First National Bank building. He had quite a law library on his own 
account, bringing many books down from Warren county, that had been 
the property of his father. Of course, the other lawyers had to ask him 
if he received one of the requests for the return of his former employer’s 
books, but Mr. Dumont only laughed and said he could not recall any 
book borrowers visiting the Stevenson building during the time he was 
there, and he well knew how adverse Mr. Stevenson was to the loaning 
of any books from his library. 

Just about this time a new sheriff had been inducted into office at the 
Courthouse, and, when it came time to find the Bible used in the ceremony, 
it could not be found. Counsellor William J. St. Lawrence, who was in 
the throng of onlookers, jocosely suggested that they send a messenger 
down to Eugene Stevenson’s office and he would be glad to loan the 
necessary book. Of course, this created quite a laugh, yet there was no 
Bible in sight, whereupon one of the spectators suggested that they use 
the city directory; whether they did or not, I am unable to say, although 
the story was told many times afterwards that this was the publication 
employed for the swearing in process of this sheriff. 

At any rate, one thing is certain, no book came out of the Stevenson 
office or for that matter no lawyer ever attempted to borrow one there 
after the writing of the letter. Every time a lawyer picked up “Dickin- 
son’s Probate Practice,” the thing uppermost in his mind was the Steven- 
son letter and if he happened to be in the company of another lawyer his 
first thought was, “I hope I have my own book.” 

When Congressman Stewart first went to Washington he looked 
carefully over the supply of books that the Government sent out, and, 
when his quota was secured, he divided them among his lawyer friends, 
particularly his landlord, Mr. Stevenson; then Dave Berry, Harry Gled- 
hill, Wayne Dumont, De Witt C. Bolton, Francis Scott, Dr. William B. 
Gourley, Munson Force and Gus Drury. Every time they received a 
batch it gave them a broad smile because they, too, had the Stevenson 
idea in mind, and, as a matter of fact, it was that which prompted Stewart 
to send them out. One or two of the younger lawyers of a later date 
got part of their library in this way, but it was left for a well-known 
policeman to make the best use of this class of books. One of his fellow- 
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officers told Congressman Stewart that this particular policeman, who was 
a Democrat, had voted for Stewart, yet he did not receive the recognition 
in books that came to some other policeman of the Republican persuasion. 

“Send him a good load,” said the writer, “and I hope some of them 
are printed in German,” was added. Congressman Stewart, with his usual 
punctuality, had his secretary forward four large sacks, so that one day 
the Democratic cop received a card from the postoffice to come and get 
his property. He was dumbfounded when he saw the four heavy sacks, 
that he could not begin to lift, and, as he lived out in the Stony road 
section, he had a long way to carry them. An obliging postoffice clerk 
suggested that he take as many as he could at a time, so that in a few 
weeks they were safe in his cellar on the outskirts of the city. When 
Summer came, the policeman was so delighted that he invited the Con- 
gressman out to visit his home and there he pointed out his chicken coop, 
which he had built with the heavy book covers from the books and got 
rid of the inside pages by selling to a passing junk man. 

Who knows but what some enterprising lawyer or energetic janitor 
had made the same uses of those books missing from the Stevenson 
library, and for which such an unusual demand had been made for their 


return? 





ANCRUM v. ANCRUM 


(Court of Chancery of N. J., July, 1931). 

Annulment of Marriage—Clean Hands.—1. In proceedings to annul a marriage, 
the equitable doctrine of “clean hands” and the rule of “pari delicto” become 
applicable. 2. Where parties are in “pari delicto” Equity will deny relief and 
leave the parties without remedy as against each other. 


Case of Carl E. Ancrum, Petitioner, against Evelyn E. Ancrum, 
Defendant. On Petition for Annulment. 

Messrs. Sandmeyer and Meisner for Petitioner. 

Mr. Charles Becker for Defendant. 


JACOB L. NEWMAN, A. M.: The petition in this case is filed to 
declare a marriage null and void on the ground that the defendant at the 
time of her marriage to the petitioner was already married to one Isaac 
Journeyman, who, at the time of the petitioner’s marriage to the defendant, 
was living, and from whom the defendant had not been divorced. 

It appears from the evidence that on the 24th day of July, 1925, a 
marriage ceremony between the petitioner and the defendant was per- 
formed and that the petitioner did not then know that the defendant 
had a husband living from whom she had not been divorced. 

If these facts standing alone were proved, I would have to advise 
a decree in accordance with the prayer of the petition. Tyll v. Keller, 
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94 Eq. 426; Vanaman v. Vanaman, 103 N. J. E., 400, 143 Atl. 558. But 
it appears by very clear and convincing evidence that sometime during 
the year 1927 the petitioner learned of the fact of the prior marriage 
of the defendant to one Isaac Journeyman; that he made an investigation 
of the facts and satisfied himself of the invalidity of his marriage to the 
defendant and discussed the matter with Isaac Journeyman, who informed 
him of the prior marriage and gave him the place, date and circumstances 
connected therewith. Upon learning these facts, the petitioner, after 
going to New Haven to procure the record of the prior marriage, then 
separated himself from the defendant for a period of about one month, 
but in the same year, 1927, he resumed marital relations with the defendant 
and continued to live with her “on and off,” to use his own expression, 
until 1930, when the defendant started proceedings against him for non- 
support, and he then separated himself from her and commenced these 
proceedings to annul the marriage. 

The petitioner asserts that his reason, or rather excuse, for resuming 
marital relations with the defendant and continuing them for a period 
of three years, which, of course, were adulterous and criminal under the 
conditions then existing, was the fact that the defendant informed him 
that her marriage to Isaac Journeyman was invalid, since Isaac Journey- 
man had another wife living at the time of his marriage to the defendant, 
and that she, the defendant, desired to submit proof of this fact to the 
petitioner. Upon her assertions and assurance that she would submit 
such proof (although this is emphatically denied by the defendant), the 
petitioner continued to live with her in this illegal and improper relation- 
ship for a period of nearly three years. I place very little credence upon 
this testimony respecting his reason for continuing this improper re- 
lationship. 

Counsel for the defendant interposes a defense that amounts to a 
condonation. I might say here that the doctrine of condonation can 
have no application to this case as forgiveness cannot validate an illegal 
marriage. Millar v. Millar, L. R. A. 1918-B 415. 

However, I am confronted with this question: Is the statute con- 
ferring upon the petitioner the right to the relief, sought as a matter 
of strict legal right, mandatory, or may the Court in the exercise of its 
equitable powers inquire into the circumstances and deny the petitioner 
a decree where the petitioner does not come into Court with clean hands? 

I have spent considerable time trying to reconcile whether or not 
the doctrine of pari delicto, or the equitable maxim, “He who comes into 
Equity must come with clean hands,” applies in annulment cases. This 
is because public policy is involved and the State is an interested party 
to litigation of this character. I have been referred to the case of Davis 
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v. Green, 91 N. J. Eq. 17, which in effect holds that these doctrines do 
not apply in annulment cases of this kind. However, the Court of Ap- 
peals later, in the case of Tyll v. Keller, 94 N. J. Eq. 26, and Dolan v. 
Wagoner, 125 Atl. 5, hold to the contrary, as did Vice-Chancellor Backes 
in the case of Schaffer v. Krestovnikow, 88 N. J. E. 192. 

It is also argued that the maxim of unclean hands was not urged 
by the defendant. In the case of Pinello v. Pinello, 128 Atl. 569, Vice- 
Chancellor Buchanan states : 


“The maxim of unclean hands and the maxim cognate thereto are 
applicable to and may be invoked by the Court sua sponte in suits, for 
annulment upon whatever ground brought. But the maxim of unclean 
hands is one not capable of exact delimitation. Ordinarily, at least, to 
justify or necessitate its application, some element of moral turpitude 
on the part of the suiter must appear.” 


The question whether the Court may invoke the maxim of unclean 
hands on its own motion is discussed in 4 A. L. R. 47. 

It is also urged that, to refuse a decree of annulment, would be 
tantamount to recognizing the possibility of a person having two legal 
wives or two legal husbands at the same time. May not equitable con- 
siderations be presented which would require the Court, in the interest 
of decency and fair dealing, to deny a party the relief of a decree of 
annulment? In the case now under consideration the petitioner and the 
defendant were married on July 2, 1925, and lived together as man and 
wife until the year 1927, at which time the petitioner learned that the 
defendant had another husband living. He had made an investigation 
and found that to be the fact, and yet he continued to live with the de- 
fendant as man and wife up to the time the defendant brought maintenance 
proceedings against him in 1930. 

In the case sub judice it appears that for nearly three years after 
knowledge of the facts had come to him, the petitioner and the defendant 
continued to sustain toward each other the relationship of husband and 
wife. It would seem that, when the petitioner became apprised of the 
fact that the defendant’s husband was alive, and having reasonable op- 
portunity to investigate the facts and circumstances, of all of which he 
availed himself, he was called upon to act, and to act with reasonable 
promptitude and expedition. He should then without unnecessary delay 
have decided upon the course to be pursued. The petitioner was not at 
liberty to play fast and loose with the defendant, and by his conduct 
sanction and approve a marriage which he knew to be illegal. It was 
not only unconscionable but criminal for him to continue to cohabit 
with her with knowledge of the prior marriage and then, at a later day, 
repudiate the relationship and bring this action to annul the marriage. 
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His conduct was such as appears to me worthy of condemnation, and 
I am therefore constrained to deny him the relief prayed for. 

I might also add that in the case of Schaffer v. Krestovnikow, supra, 
a case similar to the one under consideration, Vice-Chancellor Backes said: 


“Then, too, as far as respects relief to the petitioner, the doctrine 
of unclean hands would bar him if we looked upon the co-habitation 
as continuously criminal.” 

Counsel for the petitioner has called to my attention the case of 
Stokes v. Stokes, 113 N. Y. Supplement 142, which was later reversed 
and a new trial ordered by the Court of Appeals in 198 N. Y. 301. Upon 
examination of this case I find that the Court of Appeals reversed the 
lower Court because of the fact that the findings of the lower Court were 
so inconsistent that it was impossible to harmonize them. However, the 
Court states: “While it may be well that there are extreme cases where 
the position of the party seeking relief of the kind sought here is so 
inequitable that a Court of Equity will refuse to interfere, no such de- 
fense was pleaded or sufficiently proved in the case before us.” 

As I have concluded to dismiss the proceedings I shall not comment 
upon but merely refer to the fact that this cause is not properly entitled 
within the rule laid down in the case of Dooley v. Dooley, 93 N. J. E. 22. 

I shall, therefore, deny the relief requested in the petition, and dis- 
miss the proceedings. 





MISCELLANY 


SOME STATE NOTES 





ASSIGNMENT OF CASES IN 


The Annual Meeting of the ESSEX 


American Bar Association will be 


held at Atlantic City from Septem- 
ber 18th to September 21st. The 
annual dinner will be on Saturday, 
September 19th, at seven o’clock. 

Mr. Horace C. Jeffers, of Mor- 
ristown, has resigned as an Assis- 
tant United States attorney. He 
has been acting under U. S. Attor- 
ney Philip Forman. His reason for 
quitting was to enable him to de- 
vote his entire time to activities of 
the law practise of King & Voght 
of Morristown, of which he is a 
member. Mr. Jeffers has been as- 
sistant attorney for the last two 
years. Mr. Walter B. Petry, of 
Trenton, succeeds him. 


The system of assignments of 
cases in the Essex Supreme and 
Circuit Courts will be changed Sep- 


tember 15. The new system will 
be a combination of “The Ohio 
Plan” and that in use in the New 
York Supreme Court in Manhattan. 
It will provide for the handling of 
assignments and of the selection of 
juries by an Assignment Commis- 
sioner under direction of a Circuit 
Judge. 

The new system will be started 
by Circuit Judge Nelson Y. Dun- 
gan and the first Commissioner 
will be Leon L. Picot, now attached 
to Judge Dungan’s Court. Cases 
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under the new system will be tried 
in October. 

The Judges of the Courts above 
named will take charge of the as- 
signments for a month in rotation. 

Under the system that has been 
used in Essex county each of the 
three Circuit Judges and a Com- 
mon Pleas Judge assigned to trial 
of Circuit and Supreme cases have 
made assignments and presided at 
the impaneling of juries. Under the 
new system the Judges will entrust 
the selection of juries, except as to 
challenges for cause, to the Assign- 
ment Commissioner, and ordinarily 
will have no knowledge of the 
cases to come before them until the 
lawyers, jurors and witnesses ap- 
pear in court for trial. 

During the month that a Judge 
has charge of the assignments he 
also will hear all non-jury cases, 
and, if he should have time, jury 
cases that may be sent to him by 
the Commissioner. 

The change was approved by 
Chief Justice Gummere after an 
agreement had been reached by 
Judge Dungan, who is the senior 
Circuit Judge; Circuit Judges 
Mountain and Smith and County 
Judge Flannagan, who has_ been 
also assigned to Circuit and Su- 
preme cases and the Judicial Coun- 
cil provided by the Legislature. 





SUPREME COURT JUSTICE 
DALY’S LETTER 


Supreme Court Justice Peter F. 
Daly, who presides over the Pas- 
saic Circuit, in consideration of the 
fact that, upon an investigation by 
the Ethics Committee of the Pas- 
saic County Bar Association into 
the actions of four Paterson law- 
yers made on the complaint of a 
client, who pressed charges against 
them, the charges were found to be 
of a “reckless and vicious nature,” 
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with no foundation whatsoever, 
wrote the following letter to Mr. 
Edward F. Merrey, the President 
of that Association: 

“July 29, 1931. 
“My dear My Merrey: 

“This is to acknowledge, with 
thanks, receipt of a copy of the re- 
port of the Ethics Committee of the 
Passaic County Bar Association, 
giving the result of their investi- 
gation of a complaint made by one 

. against four members of the 
Passaic County Bar, and which re- 
port completely exonerates all 
these lawyers. 

“While it is true indeed that it 
is the primary duty of the profes- 
sion itself to see that its name is 
kept as clean as new fallen snow, 
and because of this there is the un- 
pleasant but vital obligation upon 
our Bar Associations to vigilantly 
observe and act to this end, yet, it 
is a great pity to us who love our 
profession that no practically ef- 
fective way has been devised to pre- 
clude the making of untrue, wild 
or loose charges by the reckless, the 
vicious or the disappointed client 
against members of the profession. 

“This does not indicate we can 
be justified in a failure of the con- 
stant, active recognition of the fact 
that, as long as human nature re- 
mains what it is, there will be a 
percentage in our profession, as in 
every other calling, who are false 
to its traditions and obligations, 
but that with us, on account of our 
glorious past and the tremendous 
power for public good that reason- 
ably is expected to emanate from 
our service to society, there ever is 
the duty—akin to the sacred—to 
be constantly and militantly alert 
and active in maintaining the purity 
of our professional household, and 
this irrespective of the ordinary 
processes of the law, which in this 
country, at all times, are available 
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for the redress of the client actually 
injured by his attorney. 

“IT earnestly want you to know of 
my realization—as a fellow lawyer 
as well as a Judge—of the valuable 
service being rendered by your Bar 
Association, and please accept your- 
self and extend to your Ethics 
Committee my grateful appreciation 
of your and their prompt, efficient 
and honorable action in this par- 
ticular matter. 

“Sincerely yours, 
“ Peter F. Day.” 





SUGGESTED LAWYER'S OATH 


The American Bar Association 
has formulated an oath which it 
suggests should be required of all 
applicants for the practice of law. 
It is comparatively short, very clear 
and concise. It reads as follows: 

“I do solemnly swear that— 

“IT will support the Constitution 
of the United States and the Con- 
stitution of the State of ' 

“IT will maintain the respect due 
to Courts of justice and judicial 
officers. 

“IT will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land. 

“I will employ for the purposes 
of maintaining the causes confided 
to me such means only as are con- 
sistent with truth and honor, and 
will never seek to mislead the Judge 
or jury by any artifice or false 
statement of fact or law. 

“I will maintain the confidence 
and preserve inviolate the secrets 
of my client, and will accept no 
compensation in connection with 
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his business except from him or 
with his knowledge and approval.” 





OBITUARIES 


Mr. Moses J. DeWitt, one of the 
oldest lawyers of this State, died 
at his home, 94 Berkeley avenue, 
Bloomfield, on July 24th last, aged 
83 years. He was the son of 
Jacob and Phebe DeWitt, farmers, 
of Sussex county. He was gradu- 
ated from Princeton College in 
1870 and began teaching school at 
Flushing, Long Island. Subse- 
quently he studied law and was ad- 
mitted as an attorney at the June 
Term, 1874, and as counselor at 
the November Term, 1886. He 
first practised for a year in Jersey 
City, then at 443 Broad St., New- 
ark, and, later, at 193 Market St., 
Newark, but retired recently. 

He is survived by a widow, two 
sons, Walter J. of Newark, and 
Jerome P. of Bloomfield and two 
daughters, Miss Lydia DeWitt of 
Bloomfield and Mrs. James P. Read 
of Montclair. 


Jupce CuHartes J. McCartuy 

Former Judge Charles J. Me- 
Carthy, of the First District Crimi- 
nal Court of Bergen county, died 
suddenly on September 4 at Lake 


Arrowhead, Denville. He was 44 
years of age and a native of Pater- 
son. For nine years he was As- 
sistant Prosecutor of Bergen 
county. He resigned in 1925 to be- 
come Criminal Court Judge until 
last May, when his term expired. 

Mr. McCarthy had been in poor 
health a year and had spent the 
last two months at Lake Arrow- 
head. He leaves a wife and three 
children. 








